
Dear Ileana:  
 
You advised that a developer had approached the Association to “buy the condominium”. This is 
still very premature but you asked for guidance in terms of the vote needed and the process. 
The Association does not own the condominium or the units or the common elements to be able 
to sell the building. The process which is required is a condominium termination which is a legal 
method to “kill off” the condominium and be able to sell the Units, Common Elements and 
Association Property.  
  
The analysis of what vote is needed is not a simple one.  I wanted to address this in a 
preliminary fashion since I believe you have a meeting tomorrow to discuss this with a potential 
buyer. If there is an appetite to move ahead, I would then ask my law partner David Rogel to 
pick it up as he is the person in our office who handles the highly specialized practice of 
condominium terminations.  
  
Condominium termination generally occurs when the continued operation of the condominium 
would result in economic waste or the violation of some law or regulation that has been enacted 
within the State making the operation of the condominium a legal impossibility. Usually this 
happens when the building is destroyed due to a natural disaster such as a hurricane. This would 
not apply to your situation since the condominium has not been affected in this fashion. [Section 
718.117(1), Fla. Stat.] 

Florida Statutes Section 718.117(3) provides that an association can also choose to terminate 
its status as a condominium through a vote of the membership. This is a business decision to be 
made by the owners which is called an “optional termination”. It requires approval of at least 
80% of the units as long as not more than 5% vote against it.  
  

(3) OPTIONAL TERMINATION.—The condominium form of ownership may be 
terminated for all or a portion of the condominium property pursuant to a plan of 
termination meeting the requirements of this section and approved by the division. 
Before a residential association submits a plan to the division, the plan must be 
approved by at least 80 percent of the total voting interests of the condominium. 
However, if 5 percent or more of the total voting interests of the condominium have 
rejected the plan of termination by negative vote or by providing written objections, the 
plan of termination may not proceed.  

  
In the case of your Association, optional termination is discussed in Article XXV(B) of the 
Declaration of Condominium.  This contains the procedure to follow to take the vote and the 
level of approval needed to successfully terminate the condominium. The specific relevant 
provisions regarding optional termination of the Condominium provide: 
  

XXV. Termination  of Condominium   
The Condominium may be terminated in the following manner:   
A.         Destruction. If it is determined in the manner provided in Article XX that the 
Condominium property shall not be reconstructed, the Condominium will be terminated.  
B.         Agreement - As provided in Section 718.117 of the  Act, the Condominium may 
be terminated at any time by the approval in writing of all unit owners and all record 
owners of mortgages on Condominium Units.  
  
If the proposed termination is submitted to a meeting of the Association, and if the 
approval of the owners of not less than 75% of the common elements and their 



mortgagees is obtained in writing, not later than 60 days from the date of such meeting, 
then the approving unit owners (through the Association) shall have an option to buy all 
of the units of the disapproving unit owners for the period of 120 days from the date of 
such meeting… 

  
This states that termination of Condominium requires 100% owner and mortgagee approval. 
Then it goes on to provide a fallback position where termination can still be accomplished if you 
get at least 75% approval at a membership meeting because then the approving owners have 
the right to buy the units from the disapproving owners. The price would be determined by a Fair 
Market Value evaluation and there is a detailed process to be followed.  
  
You’ll see that so far we have found 3 different voting thresholds provided by statute and your 
governing documents which might apply:  
  

• Statute:                                    80% owner approval (with not more than 5% rejecting it) 
• Condo documents:                 100% owner and mortgagee approval 
• Fallback position 

in condo documents:              75% owner approval provided the ‘yes votes’ buy out the 
‘no votes’ within 120 days after the meeting. 

  
There normally would be yet another fourth voting threshold. That is because your governing 
documents were recorded in 1984 and the termination statute at the time did not allow for 
termination with 80% approval. Chapter 718.117(1), Florida Statutes (1984) provided that a 
condominium could be terminated “only by consent of all of the unit owners…and written 
consent by all of the holders of recorded liens affecting any of the condominium parcels”. This 
fourth threshold under the 1984 statute requires the approval of 100% of the owners and 
mortgagees which is somewhat consistent with your governing documents.  
  
However, you may recall that in 2016, we amended your documents to add “Kaufman language” 
which provides that your condominium is governed by the Condominium Act as amended from 
time to time so it picks up most of the statutory changes throughout the years. This would 
arguably mean that the 2021 version of the condominium act would apply (80% approval), not 
the 1984 version (100% approval).  I say the 2021 statute would “arguably” apply because 
since  the original documents could not be terminated absent a unanimous vote, an argument 
can be made that trying to change the process through a vote which is less than unanimous has 
risk. The Kaufman language was not original and was added just a few years ago. There are a 
couple of relatively recent cases including the Tropicana case out of the 3rd DCA (our district), 
which imply that the direction that the courts my take in connection with an issue like this is 
unclear. 
  
I believe the developer who wishes to buy the condominium indicated that it would have been 
preferable to proceed under the original statute and not the current version. I’m not sure I 
understand the logic there.  
  
To recap: The termination section in the original documents requires 100% approval to 
terminate, but the provision does not stop there. Under the original Declaration, you could still 
achieve termination without 100% approval. If you were to cause a vote to be taken to terminate 
and 75% of the owners approved, the approving owners can buy out the disapproving owners 
according to the process outlined in Article XV. That is far different from getting unanimous 
approval or not getting it done. It seems to me that you could look at this by trying to acquire 
units sufficient to achieve the 75%, contracting to purchase units with a condition that you only 



close if you get above the required percentage. Then, it is a fairly straight shot to getting 
approval of termination by the minimum number, because you would control that vote, and then 
be able to buy out the remaining units that don’t approve through the process outlined in Article 
XXV. You then own everything and can proceed to terminate. 
  
There are certainly compelling arguments to be made that by having added “Kaufman” you are 
able to terminate with 80% approval, but it is not crystal clear a court would rule this way if 
challenged.  In addition, the statute would require 80% approval and a bar on termination if 
more than 5% object. No more than 5% of the total voting interests can reject the plan which 
rejection can occur through negative votes or written objections. Also, our recent experience 
with terminations even under the current statute is that the title insurance companies still want 
100% (who wouldn’t when you are insuring title).  
  
I understand that an interpretation requiring 100% owner and mortgagee approval is essentially 
a nonstarter. I believe we can credibly argue that the 2021 statute thresholds (80%) would apply 
based on the Kaufman amendment. I also believe we can utilize the fallback position in your 
original governing documents requiring 75% approval with other contingencies such as timely 
purchase contracts for the remaining units.  
  
We will need to discuss this further but I wanted to provide you with an initial analysis before 
your meeting. Please advise how it goes and whether you wish for us to take any further steps 
at this time. Thank you.  
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